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DECISION 

FILE: B-213295 

MATTER OF: Jarrett S. Blankenship Co. 

DIGEST: 

1. Agency acted improperly in accepting bid 
which did not include required descriptive 
data based on bidder's oral assurance that 
item offered met specification requirements. 

ing unit to meet particular dimensions, it 
is questionable whether units which do not 
meet those dimensions but which can be made 
to fit existing openings through use of 
mounting brackets properly may be accepted. 

3 .  A bidder is not entitled to recovery of bid 
preparation costs where it was not entitled 
to contract award. 

2. Where specifications require air condition- 

4 

Jarrett S. Blankenship Co. protests the award of a 
contract for 20 air conditioning units to Brothers Supply 
Corporation under invitation for bids (IFB) No. DTFA07-83- 
B-00136, issued by the Federal Aviation Administration 
(FAA). Blankenship contends that the agency improperly 
rejected its bid and asks that it be awarded the contract 
or, alternatively, be permitted to recover $2,000. 

We sustain the protest but deny the claim. 

The solicitation called for bids for 20 Friedrich 
Model EL24F35 air conditioners on a brand name or equal 
basis. It required that bidders offering other than the 
brand name unit submit the manufacturer's name and model 
or catalog number along with descriptive literature. The 
solicitation contained the following notice: 

"The 20" x 2 8 "  outside case dimension is a 
critical requirement as air conditioner must 
fit existing opening in concrete and/or 
block building walls and no other size will 
7 fit." (Underlining in original. 1 



B-213295 

The FAA r e c e i v e d  and opened  s e v e n  b i d s  o n  Septem- 
b e r  1 5 ,  1983. F e d d e r s  C o r p o r a t i o n ' s  l o w  b i d  o f  $525  per 
u n i t  was r e j e c t e d  a s  n o n r e s p o n s i v e  because i t  o f f e r e d  a 
F e d d e r s  Model AEL 24E7HK w i t h  d i m e n s i o n s  of 18-1/4" x 26". 
B l a n k e n s h i p ,  t h e  s e c o n d  l o w  b i d d e r  a t  $699 per u n i t ,  
o f f e r e d  Car r ie r  Model 5 1  FVA-323-301 w i t h  d i m e n s i o n s  of 
18-1/2" x 26-1/2". The  b i d  was a l so  r e j e c t e d  as  nonrespon-  
s i v e .  The t h i r d  l o w  b i d d e r ,  B r o t h e r s  S u p p l y  C o r p o r a t i o n ,  
o f f e r e d  Emerson Model 24JC4H a t  $700 e a c h  and  a l t h o u g h  it 
s u b m i t t e d  no  d e s c r i p t i v e  l i t e r a t u r e ,  r e c e i v e d  t h e  award 
based on  o r a l  a s s u r a n c e s  t h a t  i t s  u n i t  would meet t h e  
r e q u i r e d  d i m e n s i o n s .  F r i e d r i c h ,  t h e  f o u r t h  low b i d d e r ,  
o f f e r e d  t h e  s p e c i f i e d  b rand  name p r o d u c t .  The FAA s ta tes  
t h a t  i t  d i s c o v e r e d  a f t e r  t a k i n g  d e l i v e r y  and making f i n a l  
payment t h a t  t h e  u n i t  o f f e r e d  by B r o t h e r s  had o u t s i d e  
d i m e n s i o n s  o f  18-5/8" x 26-3/4" and  t h u s  a l so  d i d  n o t  con- 
form to t h e  d i m e n s i o n s  r e q u i r e d  by t h e  s o l i c i t a t i o n .  

B l a n k e n s h i p  protests t h e  award of t h e  c o n t r a c t  to  
B r o t h e r s  on t h e  g round  t h a t  i t s  b i d  m e t  t h e  s p e c i f i c a t i o n s  
and was lower. The protester c o n t e n d s  t h a t  i t s  b i d  met t h e  
s p e c i f i c a t i o n s  b e c a u s e  t h e  u n i t  i t  o f f e r e d ,  l i k e  t h a t  
o f f e r e d  by B r o t h e r s ,  was e q u i p p e d  w i t h  mount ing  b r a c k e t s  
e n a b l i n 9  i t  t o  f i t  t h e  e x i s t i n g  wal l  o p e n i n g s .  
c o n c e d e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  i m p r o p e r l y  awarded 
t h e  c o n t r a c t  t o  B r o t h e r s  and  a g r e e s  w i t h  t h e  protester t h a t  
i ts u n i t  m e t  t h e  I F B  s i z e  r e q u i r e m e n t s .  I t  m a i n t a i n s ,  
however ,  t h a t  t h e  p r o t e s t  s h o u l d  be d e n i e d  s i n c e  Blanken-  
s h i p  w a s  t h e  s e c o n d  low b i d d e r  and  n o t  e l i g i b l e  f o r  award. 
The FAA's p o s i t i o n  appears t o  be t h a t  t h e  u n i t s  c o u l d  n o t  
e x c e e d  t h e  s t a t e d  d i m e n s i o n s ,  b u t  t h a t  t h e y  c o u l d  be  
smaller if t h e y  c o u l d  be  made t o  f i t  t h e  e x i s t i n g  o p e n i n g s  
t h r o u g h  t h e  u s e  of b r a c k e t s .  I m p l i c i t  i n  t h e  F A A ' s  posi- 
t i o n  is  t h a t  t h e  l o w  b i d d e r ' s  u n i t  met t h a t  r e q u i r e m e n t .  

The FAA 

I n  most i n s t a n c e s ,  where  a b i d d e r ,  s u c h  as B r o t h e r s ,  
f a i l s  to  s u b m i t  w i t h  i t s  b i d  d a t a  r e q u i r e d  b y  t h e  so l ic i ta -  
t i o n  t o  d e t e r m i n e  w h e t h e r  a n  "or e q u a l "  i t e m  confo rms  w i t h  
t h e  s p e c i f i c a t i o n  t h a t  b i d  mus t  b e  r e j e c t e d  as  nonrespon-  
s i v e .  V i s t a  S c i e n t i f i c  C o r p o r a t i o n ,  B-210416, A p r i l  5, 
1983,  83-1 C P D  365. Whi l e  i n  c e r t a i n  c i r c u m s t a n c e s  
d e s c r i p t i v e  da t a  s u b m i t t e d  a f t e r  b i d  o p e n i n g  may b e  con- 
s i d e r e d ,  Data-Chron,  I n c . ,  €3-196801, J u l y  29,  1980 ,  80-2 
CPD 78, it was c lear ly  improper f o r  t h e  FAA t o  have  
a c c e p t e d  B r o t h e r s '  "or e q u a l "  u n i t  based  on  t h a t  f i r m ' s  
o r a l  r e p r e s e n t a t i o n  w i t h o u t  r e v i e w i n g  any  da ta  a t  any  t i m e  
p r ior  t o  award.  
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F u r t h e r ,  w h i l e  it may have  been  t h e  agency's i n t e n t  to 
accept any u n i t  which  c o u l d  b e  made t o  f i t  t h e  e x i s t i n g  
o p e n i n g s  w i t h  t h e  u s e  of b r a c k e t s  o r  o t h e r  spacing 
d e v i c e s ,  t h e  s o l i c i t a t i o n  c l ea r ly  r e q u i r e d  a n  acceptable 
u n i t  to  have  o u t s i d e  case d i m e n s i o n s  o f  20" x 28". I t  d i d  
n o t  s t a t e ,  as  t h e  FAA impl ies ,  t h a t  t h e s e  d i m e n s i o n s  must  
be  20" x 28" o r  less. T h e r e f o r e ,  w e  t h i n k  it is q u e s t i o n -  
a b l e  w h e t h e r  a n y  of t h e  t h r e e  l o w  b i d s  h e r e  p r o p e r l y  c o u l d  
be  accepted as  r e s p o n s i v e  t o  t h e  s p e c i f i c a t i o n s .  However, 
e v e n  i f  i t  were proper, B l a n k e n s h i p ,  as t h e  s e c o n d  l o w  
r a t h e r  t h a n  t h e  l o w  b i d d e r ,  would n o t  have been  i n  l i n e  for  
award . 

Because  t h e  c o n t r a c t i n g  o f f i ce r  i m p r o p e r l y  a c c e p t e d  
t h e  B r o t h e r s  b i d ,  w e  s u s t a i n  t h e  protest. I t  is n o t  
pract icable  for  u s  to  recommend r e m e d i a l  a c t i o n ,  however,  
as t h e  u n i t s  h a v e  been  d e l i v e r e d  and  a c c e p t e d .  W e  deny  
B l a n k e n s h i p ' s  claim for $2,000 f o r  b i d  p r e p a r a t i o n  costs 
s i n c e  B l a n k e n s h i p  was n o t  e n t i t l e d  to award and  t h e r e f o r e  _ _ _ _  - 
is  n o t  e n t i t l e d  t o  recovery o f  its b i d  p r e p a r a t i o n  costs. 
J a r r e t t  S. B l a n k e n s h i p  C o o ,  B-213294; B-213294.2, A p r i l  2 ,  
1984,  84-1 CPD 

By l e t t e r  o f  t o d a y ,  w e  are b r i n g i n g  t h e  matter t o  t h e  
a t t e n t i o n  of t h e  Secretary o f  T r a n s p o r t a t i o n .  

*of t h e  U n i t e d  S ta tes  
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